
“All Ink Is Good Ink”
How Are You Planning to Manage
Public Messaging of your Claim?

AEIX Claims Caucus

April 24, 2024



Presenters

Ben Flattery, Esq.

Complex Claims Examiner

TransRe

New York, New York

Dave Poston, Esq.

CEO and General Counsel

Poston Communications

New York / Denver



Think of a Claim You’re Handling Right Now

What we hope to accomplish today!

1 – Define the problem.

2 – Overcome fear.

3 – Gain confidence that public relations is a manageable process.

4 – Reminder of the “AEIX Best Practices Checklist for Catastrophic Claims Handling.”

5 – We can do this! We can change, command and control the new narrative.



Timeline

1982

The 
Verdict

2002

John Q

2007

Sicko

2011

The Good 
Doctor

2018

Bleed Out

2018-2024

Dr. Death

2022

Our Father

2023

Bad 
Surgeon

2023

Take Care 
of Maya

2023

The Good 
Nurse

2023

Dr. Death

2023

The 
Retrievals

2023

Imminent 
Danger

2023

Exposed



We anticipate this trend will 
continue

Talent and capital is flowing 
into documentary production

The lingering effect of the writer's 
strike

Social media buzz



Why it matters

Johns Hopkins All Children's faces backlash in wake of Netflix 
documentary -Becker's Hospital Review

Family in ‘Take Care of Maya’ Documentary Is Awarded $261 
Million -New York Times

What role did a Netflix documentary play in a jury siding with 
Maya Kowalski? -Health News Florida

"A lot of people were very angry at the hospital. And they really 
wanted what they saw as justice for Maya and her family."

Large-scale and long-lasting reputational harm

Poisoning of the jury pool

Exclusive: More Than 70% of Americans Feel Failed by the 
Health Care System -Time Magazine

Threats to health care sector targets likely to stay 'elevated' 
amid cultural wars: DHS -ABC News

Financial Impact



What does the 
research show?

Mock jury studies: negative pre-
trial publicity (PTP) results in negative 

verdicts​

Negative PTP can result in 
negative verdicts

The "Serial Effect"

The "CSI Effect"

"Trial by social media"

Classified - Confidential 



8

Synergy:
negative media meets reptile

REPTILE THEORY

CORPORATE NEGLIGENCE CLAIMS

POISONED JURY POOL

SOCIAL INFLATION



Think of a Claim You’re Handling Right Now

With the scenarios in mind…

1 – What process have you developed?
TO DO = Share from your organization

2 – Remembering the timeline of media alongside claim and litigation with all three departments…
Corporate/Risk
Legal
Communications
TO DO = How many in the room have worked with comms and have a plan?

3 – How do you activate the plan?
TO DO = “Proactive Pause”

4 – How do you manage the claim with the plan in mind?
How do you lead the process?
Who do you engage?
TO DO = Meet internally



Claims to Litigation: Timeline with 
Communications in Mind

EVENT

CLAIM / LITIGATION

COMMUNICATIONS

Is there 
coverage 
for crisis 
comms?

When bring 
claims, legal 
and comms 
together?

Is there media 
appeal?

Is hospital 
sharing 
news and 
info about 
all the good 
work being 
done?

Has a 
lawsuit been
filed?

Has the 
media 
called?

Does legal 
counsel 
have PR 
experience?

Has the 
injured party 
retained 
counsel?

Has 
insured 
been 
notified?

Monthly 
events 
review 
meeting 
alert

Additional
patient 
interview

Talk to 
family, 
take care 
of their 
needs

Issue 
statement or 
sit for 
interview

Event 
occurs

Records 
show 
medical 
facts for 
statement

Internal and 
external 
comms 
update and 
training for 
medical team

Do 
you 
have a 
crisis 
plan?

Risk/claims
PCE comms in 
place

Comms/Cl
aims/
Risk 
hotline?



Timeline Communication Type Tactic Messaging

Pre-Event Patient Comms Bedside Manner Training

Crisis Comms Crisis Plan

Event Internal Comms Put Up Reserve

Post-Event Patient Comms Talk to Family and 
Patient, Make Offer

External Comms Prepare Media Statement

Standard vs. Catastrophic  
Claims

Catastrophic Claim

Evaluation of Counsel

Evaluation of Witnesses

Evaluation of Aggravating 
Factors

Evaluation of Damages

“AEIX’s Best Practices Checklist for Catastrophic Claims Handling”
with a Communications Timeline



“AEIX’s Best Practices Checklist for Catastrophic Claims Handling”
with a Communications Timeline

Timeline Communication Type Tactic Messaging

Discovery End Date

Motion Practice and Trial 
Planning

Appellate Counsel and 
Litigation Support

Mediation

Litigation Litigation PR Plan

Review & Follow Up Create New 
Communications Policy 
and Plan



Messaging in Action #1

Strictly Private & Confidential 







Messaging in Action #2





















Claims

LegalComms

Risk

Crisis Communications and Litigation PR Process

Respond

Recover

Prepare



Crisis Communications and Litigation PR Process

• Crisis 
Communications 
Plans

• Reputation 
Vulnerabilities 
Assessment

• Emerging Issues 
Management and 
Tracking

• Litigation Public 
Relations Strategies

• Crisis 
Communication: 
Rapid Response

• Strategic 
Communications 
Counsel

• Internal and Patient 
Communications

• Media Relations and 
Stakeholder 
Communication

• Digital and Social 
Media Integration 
and Response

• Debrief and Review

• Proactive Media 
Relations and 
Communications 
Strategies

• Reputation 
Management: 
Corporate and 
Individual

Prepare Respond Recover

Claims 
Professional
“Proactive
Pause”



Prepare - Crisis Plan Table of Contents

Goals

Audiences

Team

Scenarios

Policies

Response 
Plan

Messaging
Media Kit and 

Fact Sheet

Media Audit 
and List

Media Call 
Log

Media 
Monitoring

Review and 
Assessment

Recovery 
Tactics

Crisis Plan



Presentation Disclaimer – February 2024

The information contained in this presentation and any discussions or statements made during its presentation are 

general in nature and intended to be used for informational purposes relating to this discussion only and are not 

intended for any particular purpose.

The views expressed do not necessarily represent the views of TransRe, its affiliates, subsidiaries, management and/or 

shareholders, who along with the authors shall not be held responsible in any way for use or reliance on any of the 

information contained in or referenced during the presentation of this outline.

The information contained in this outline is not intended to constitute and should not be considered legal or 

professional advice, nor shall it serve as a substitute for obtaining legal or professional advice specific to any particular 

needs that may be presented.
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Acknowledge and Get Ahead of the Media?
Take the Sting Out of the News or Courtroom Drama



Three Scenarios

Scenario 1 – 
High-Profile

Scenario 2 – 
“Pleadings to 

Press”

Scenario 3 – 
Big Picture

As claims team or defense counsel, what specifically are you going to do 
protect the institution?

At each table, we’d like to ask you to: 
(1) Select a spokesperson and 
(2) Answer the following questions.

▪ What would you do from a claims perspective?
▪ What would you do from a communications perspective (can’t just refer 

to comms or external affairs)?
▪ What would your message be?



Scenario #1

Scenario #1

During a routine surgical procedure, a young woman has an anesthesia-related hypoxic 

event and suffers a severe anoxic brain injury, leaving her in a coma with little to no 

chance of recovery. 

The surgeon, who is the team doctor for the local NBA and MLB franchises, a best-selling 

author, and a frequent guest on national TV and radio shows about patient safety and the 

state of healthcare, is furious at the anesthesiologist, who was not in the OR when the 

event occurred because she had four other cases going at the same time.  

The patient’s husband and two young children, as well as her well-connected parents, are 

devastated, and they want answers.  

You are the head of claims at this hospital. The head of risk management calls you to 

alert you to this event. During the call, she tells you she is concerned the family will go to 

the press, and she asks you to take the lead in managing the event.   

 



Scenario #2

Scenario #2

Your hospital communications office receives a call from a local reporter informing her 

they will be going to press in a few hours about a medical malpractice lawsuit filed in 

court earlier that day. The lawsuit alleges an attending obstetrician negligently discharged 

his client’s wife too early, only two days after she delivered her second child via c-section, 

and without proper instructions for avoiding blood clots. And that as a result, the 32-year-

old mother of two very young children developed a DVT that traveled to her lungs and 

resulted in a pulmonary embolism and death. According to the reporter, the lawsuit further 

alleges that the hospital’s decision as to when to discharge the patient, who was insured 

through Medicare, was based on financial considerations. Finally, the lawsuit reveals that 

the attending obstetrician has settled two lawsuits within the past 10 years for a total of 

three million dollars and is a defendant in another lawsuit that is currently pending. The 

reported discloses that article will contain the following quote from the plaintiff’s attorney, 

“It is disgraceful that the hospital would allow such a dangerous doctor with this troubled 

history to continue treating patients. It demonstrates, in the most tragic way possible, the 

greed underlying our healthcare system. My client is suing for justice for his wife’s death 

and to send a clear message that putting profits over patients must be punished.” She 

then asks if the hospital would like to provide a quote in response.

You are the head of claims at the hospital. The head of communications calls you to get 

help formulating a quote. For purposes of your answer, assume this event was flagged in 

a monthly claims meeting shortly after it happened, and an internal review was supportive 

of the care at issue. 



Scenario #3

Scenario #3

In one week, your hospital will be opening a brand new $500 million orthopedic hospital, 

a project that has been planned for several years and is critically important to the future of 

your organization. There has been significant local advertising and press coverage of the 

new hospital touting the orthopedic department’s world-class faculty and their excellent 

results. 

You are the head of claims at the hospital. Risk management has just called to alert you 

to a developing event involving Dr. Jones, an orthopedic surgeon who had been in the 

news a few years ago for suing the hospital for age discrimination. During that case, it 

was alleged he had a hand tremor. Since then, Dr. Jones had taken a course on anterior 

hip replacement and began promoted himself as an expert the technique. You know that, 

while the anterior approach can greatly reduce recovery time, it is difficult to master and 

complications can result in devastating outcomes. It is just such an outcome that risk 

management just told you about. The 38-year-old patient is furious and threating to go to 

the press because the surgery resulted in a six-inch leg length discrepancy, a terrible 

infection that will require at least two additional surgeries and likely significant loss of leg 

function and mobility. 

A few seconds after hanging up the phone you receive a call from the president and CEO 

of the hospital asking you to lead the effort to prevent any bad press about Dr. Jones on 

the eve of the opening of the new orthopedic hospital.



Top Five Things You Can Do to Reduce Media Impact

▪ Acknowledge and Address Fear and Misconceptions 
Around Communications

▪ Create Crisis and Litigation PR Plan
▪ Reminder of the “AEIX Best Practices Checklist for 

Catastrophic Claims Handling”
▪ Professional Development and Training
▪ Be Proactive and Speak Up



 Thank You!

bflattery@transre.com
poston@postoncommunications.com

AEIX Claims Caucus

April 24, 2024
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